Mr. White indicated that had the forklift been tagged out
and not used on August 16, he would not have issued the
citation (Tr. 126).  He confirmed that once the respondent
intended to use the machine, it had to be inspected and
reported (Tr. 126).  This leads me to conclude that
Mr. White expected to find.the defective backup alarm noted
on some "checklist", and when Mr. Spradling failed to
produce such a form, and only produced the daily inspection
records, Mr. White rejected them and issued the citation.

I find Mr. Roe and Mr. Spradling to be credible
witnesses, and I believe their version as to the events
surrounding the records in question.  I also believe that
there was a lack of communication between the respondent's
representatives and the inspector, particularly with respect
to precisely what was being charged as a violation.  The
inspector's one sentence description of the charge is
lacking in clarity and precision and leaves much to the
imagination.

After careful review of all of the testimony and
evidence adduced with regard to the citation, I conclude and
find that the  petitioner has failed to establish the fact
of violation by a preponderance of the evidence.  I find
that the respondent has established that it made its
appropriate records available to the inspector at the time
of his inspection.  The citation is VACATKD.

Petitioner's counsel moved to dismiss citation No.

2232153, on the ground that MSHA could not establish the
fact of violation by a preponderance of any credible
evidence.  The motion was granted from the bench, and I
hereby re-affirm this action and VACATE the citation (Tr.
8).

While there is merit to the respondent's argument that
the plant was preparing to shut down in the face of a
hurricane threat and that the inspector should have left the
employees alone, this fact does not excuse the violations.
However, since the plant was not in production at the time
of the inspection, and in view of the emergency situation
which was presented, I have considered these factors in
mitigating the penalties assessed for the violations which I
have affirmed.

Size of Business and Effect of Civil-Penalties on the
Respondent's Ability to Continue in Business.
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